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survive the economic freeze
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2 The Business Pandemic Playbook

James Flaherty

Foreword
For a number of years, we have been producing blogs, videos, interviews and
guides from business, accounting, legal and insolvency professionals. The pieces
draw on their experience dealing with business challenges and opportunities; on
restructuring; on protecting value; on making the tough call when the time comes.
The time has come! How much has my own business has changed over the last few weeks! They often say
work is what you do, not where you go. Now I can’t go to work, but I’m working longer hours, at
home, and I’m incredibly busy fielding and directing enquiries from business owners and their staff.
I’ve also sat down, turned to the guides we produce and followed the advice, thinking about
my own business. Practice what you preach! Am I delivering for my clients? Some have revisited their own
budgets and have laid off staff – so even though they like my service, when looking at simple return on
investment with limited cash, I’ve lost their business.
To help other business owners, we’ve
turned our recent articles into this ebook. I hope they provide direction and
counsel to you as they have to me.
Read this business “Playbook” to form
you own view of what to do. There is a
fair bit of crossover between
articles, but we’ve published these
pieces ‘as is’. Why? Because we released
them while the crisis unfolded. The
advice rings true, and it is worth hearing
it over from different voices.
In the current pandemic business freeze many operators are both confused about the future of their
livelihood and also dealing with the technical requirements of a multitude of support packages offered by
governments. Government support is welcome, if you can get it, and we have included some links in this
document to various schemes nationally and by state (as at 17 April 2020).
Many businesspeople have seen years of work vanish in weeks. For others, this crisis forces us to rethink our
strategies. I hope you’ll find value in this document as you ask yourself questions like ‘what am I able to save?’
or ‘what can I keep doing’, and critically, ‘what needs to change’?
I’d like to acknowledge the help of the members of thesolvers.com.au, the assistance of Insolve and members
of The Insolve Panel, and Solicitor Dean Alexander for providing their insights. Also, thank you to Hazel Key
of Hazel Key Inc and James Flaherty of Social Beast for their help in creating this eBook and for their ongoing
support.
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Meet Our Experts

Chris Baskerville
Chris Baskerville is a business problem solver who connects like-minded people together.
Chris is a Registered Liquidator, Trustee in Bankruptcy, Chartered Accountant and member of
The Insolve Panel.
In the immortal words of the great Winston Churchill “One ought never to turn one’s back on a
threatened danger and try to run away from it. If you do that, you will double the danger. But if
you meet it promptly and without flinching, you will reduce the danger by half.”

“The next thing to do is
to thoroughly analyse
every aspect of your
Ginette Muller
Ginette Muller is a Safe Harbour Specialist, Financial Crisis Advisor, Debt Mediator,
business model and
Registered Liquidator and Chartered Accountant. Ginette is a member of The Insolve Panel.
ask tough questions of
could be possible and alternative channels of supply should be investigated as a
your operation and•d“This
its
strategy provides directors with time to take stock. You can negotiate with suppliers,
immediate viability. engage
As with customers, refinance debts, diversify service offerings, target new markets,
reassess fixed costs and plan a way to ride out the storm.”
a minimum, you need
to question the
immediate relevance
Johnof
Morgan
John Morgan has vast experience in all types of corporate insolvency appointments making
your product or service
him a uniquely qualified industry expert. He is a Registered Liquidator, Chartered Accountant,
to your market andand a member of The Insolve Panel.
anticipate the change
“But doing nothing and ignoring the problem will not make it go away. Burying your head in the
sand will not take away the sleepless nights and will only multiply the problems that may be
in revenue and
coming down the line.”
demand that you will
have.”
Bruce Passetti
Bruce is the ‘go-to’ for actions for Wind-up, or to defend companies or directors against similar
actions. Bruce is a Solicitor with over 20 years legal and specialist Insolvency experience.
“Be realistic, show a genuine commitment and demonstrate your willingness to pay, and as
stated earlier, get any changes to your agreements in writing. The old saying about a verbal
contract not being worth the paper it is written on is absolutely true.”
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Meet Our Experts

Bill Cotter
Bill brings insolvency and turnaround expertise across many industries including property and
construction, retail, manufacturing, and transport. He is a Registered Liquidator, Registered
Trustee, a Chartered Accountant, and a member of The Insolve Panel.
“For businesses that do not have statutory demands or actions already in hand, there will be
limited recourse for the next six months. In addition, with courts not sitting there will be delays
to hearings and decisions on matters already in the justice system.”

“The next thing to do is
to thoroughly analyse
every aspect of your
Stuart Craig
Stuart specialises in business turnaround and reconstruction. Stuart is business growth and
business model and
productivity expert and a Certified Practising Accountant.
ask tough questions of
your operation and“The
its most important thing you can do is to plan the conversations you need to have with your
immediate viability.suppliers,
As creditors, debtors and employees. You can then work out the message that each
group needs to hear – in precise dollar and timing terms – which are clear and
a minimum, you need
understandable.”
to question the
immediate relevance
of James
Stephen
Stephen James’ commercial approach and his over 20 years of corporate reconstruction/
your product or service
insolvency experience enable him to achieve optimal outcomes for all stakeholders. Stephen
to your market andis a Chartered Accountant and Registered Liquidator and member of the Insolve Panel.
anticipate the change
Voidable transaction is industry jargon for a number of recovery tools available to a liquidator
under Part 5.7B of the Corporations Act. These tools are variations on a theme – they all
in revenue and
aim to deal with payments made to creditors by an insolvent company that disadvantage other
demand that you will
creditors.
have.”
Adam Parkinson
Adam’s primary expertise is around business turnaround and restructuring with a strong focus
on adding value for stakeholders. Adam is Admitted as a Barrister and Solicitor of the
Supreme Court of South Australia.
Take a laser focus on every element of cost in your business – examine every aspect of your
business’ costs from payroll to finance and be sure of your expenses across the next three
months.
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6 Practical Conversations To Protect Your
Business From A Coronavirus Downturn
“The most important thing you can do is to plan the conversations
you need to have with your suppliers, creditors, debtors and

Stuart Craig of
TheSolvers.com.au
believes that having the
right conversations with
the right people is a great
way to help protect your
business when a
downturn strikes.

employees. You can then work out the message that each group
needs to hear – in precise dollar and timing terms – which are
clear and understandable.”
“By having conversations sooner rather than later, you have the best possible
chance of finding support, agreeing on new terms of business or managing
your debts and cash flow. But it’s important to have a cash flow plan in place
and to understand your business position before you start.”
In Stuart’s opinion, the following audiences and messages are those that any
business owner should be talking through with their advisors before opening a
dialogue.
Clients/Debtors
Business owners should be talking to every one of their clients, confirming their
ability to continue to service them and seek their commitment to payment of
every invoice on time. Perhaps even seek early payment at a discount as a
one-off. This is the time to review client databases and look to develop
marketing to attract new business from old business and broaden the current
client base.
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6 Practical Conversations To Protect Your
Business From A Coronavirus Downturn
Suppliers
Organisations should be talking to their suppliers about their ongoing supply
and the amounts owing. Negotiation of payment of invoices for a more
extended period could be possible and alternative channels of supply should be
investigated as a contingency.

“You’ll need to think
ahead because each
conversation will be
different, and some
more successful than
others. But once
you’ve made the calls
you’ll have a much
more accurate cash
flow forecast to help
you stay out of
trouble.”

Creditors
Businesses with equipment finance in place should be talking to the financiers
about a moratorium on payments (or interest only payments) for a short term of
say three months. Finance companies fear having to liquidate assets under
contract as the returns are often at a loss. Showing faith to customers can pay
big dividends to them when the client comes back to them in the future.
Employees
Depending on the size of a business’s workforce, a high-level conversation
about plans to be put in place with the team would be ideal. Directors will be
relying on the team to deliver through some tight times. In small business, the
team sees and feels when things are going wrong, and they may become
fearful for their jobs, possibly leading to their decision to jump ship.
Tax Office
The tax office is open to discussing proposals for repayment of tax debt and
has recently provided extended periods for lodgements due to the recent fires
in certain regions and would likely be sympathetic to requests. The tax office
will require a business to produce financial statements and have an
understanding of what it can afford to pay if instalment payments are to be
agreed.
Bank
Businesses can approach their bank about their financial situation at some
point, particularly if they consider an extension of lending. Like us all, banks like
to know what is happening and with up-to-date financial statements, a cash
flow forecast and an operational plan, that conversation is likely to easier than if
you do not have all the information at hand.
“You’ll need to think ahead because each conversation will be different,
and some more successful than others. But once you’ve made the calls
you’ll have a much more accurate cash flow forecast to help you stay out
of trouble.”
“In the short term a business health check may be advisable. In the longer
term, new clients, different supply chains and new sources of working capital
from, say an invoice finance facility, might turn disruption into opportunity,” says
Stuart.
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Don’t Let Coronavirus Kill Your Business
Survive and Thrive
As it rapidly becomes apparent that Coronavirus is going to hit the
whole of the economy, it is easy to sit back and watch events

Adam Parkinson has
seen first-hand how
businesses that act
today can survive and
thrive tomorrow. Here's
his advice on how to
side-step the COVID19 economic threat.

unfold, but to do so in business is the quickest way to failure
says, Adam Parkinson.
With his extensive experience supporting Australian businesses to reassess
their operations and successfully implement turnaround strategies, Adam has
seen first-hand just how businesses that act today can survive and thrive
tomorrow.
“Coronavirus should not be underestimated for the impact it will have on
businesses. We see it at the top end of town where global organisations like
Apple [1] are paying the price for being reliant on a single source of supply and
at the small end where a drop in customers, supply and resources is hitting just
as hard.”
You Must Act Now – What to do today
But there is hope for businesses that take action immediately, especially
smaller companies which by their nature are more agile, nimble and able to
see the impacts of changes they make directly. According to Adam, there are
some golden rules that a company director should be following:

[1] https://www.ft.com/content/ab59aac6-51ce-11ea-8841-482eed0038b1
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Don’t Let Coronavirus Kill Your Business
Survive and Thrive
Suppliers
Organisations should be talking to their suppliers about their ongoing supply
and the amounts owing. Negotiation of payment of invoices for a more
extended period could be possible and alternative channels of supply should be
investigated as a contingency.

“The next thing to do is
to thoroughly analyse
every aspect of your
business model and
ask tough questions of
your operation and its
immediate viability. As
a minimum, you need
to question the
immediate relevance of
your product or service
to your market and
anticipate the change
in revenue and
demand that you will
have.”

1 Take a laser focus on every element of cost in your business – examine
every aspect of your business’s costs from payroll to finance and be sure of
your expenses across the next 3 months. Then look at what is essential spend
and what you can afford to cut back on.
2 Assess your current stock and inventory – thoroughly audit your stock
and items on as quickly as you can. Stock sitting in a warehouse or on the
shelves is an asset that you can turn into cash, so look at strategies to reduce
stock and to move on as much as you can.
3 Collect your debts – If you are owed money, now is the time to collect.
Consider how you can recoup outstanding amounts and think about services
such as invoice factoring or debt recovery specialists to get you your money to
you as quickly as possible.
“As a business owner, you need to get onto those things on day one. Your
revenues will be impacted, so your only short-term area of potential pain relief
is to make your business as lean as possible. In my experience, this cost
analysis needs to form a 13-week cash flow model that gets you through the
immediate future and lets you have total visibility of the scenarios associated
with the changes to your business.”
“The next thing to do is to thoroughly analyse every aspect of your business
model and ask tough questions of your operation and its immediate viability. As
a minimum, you need to question the immediate relevance of your product or
service to your market and anticipate the change in revenue and demand that
you will have.”
“Analysing your business model is only the starting point. You need to be able
to plan to either consolidate, scale back or diversify, and you should engage a
professional to support you.”
Do Not Wait for Stimulus
Adam also believes that waiting for government intervention can harm your
business in the long run, “You cannot sit around and wait for government help.
Any stimulus, like the ones just announced, will not scratch the surface of the
impacts of Coronavirus because, other than straight cash handouts, accessing
packages is often a slow process – and it will take time for any funds to reach
their intended target.”
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“Governments are also very limited in what they can do to stimulate the
economy. We were already fighting off a slowdown in part caused by bushfires
and drought. Our interest rates are lower than in living memory,9and consumer
sentiment will take a huge hit, so there are not many things that government
can do. Waiting for their help is a false economy,” says Adam.

Now Is Not The Time For
Handshake Deals
Not shaking hands is a great way to help protect yourself from

So handshakes are
banned. Handshake
deals aren't a good
idea at the moment
either. We asked
Lawyer Bruce Pasetti
for his thoughts on
debt agreements,
getting paid and
contract interruption.

Coronavirus/COVID-19. It’s equally important to protect your
business from ‘handshake deals’ when tackling the tough times
associated with the pandemic. We caught up with Bruce Pasetti
to go through some key questions we have received from
business owners across Australia.
I am having trouble with cashflow what do you suggest I think about
when managing supplier payments and terms?
Bruce says, as a business owner himself, you need to ‘take a breath’, or clear
your head, and think about what to do. “First things first, clearly understand
your finances and work out where the problems lie.”
“Then you must put together a cash flow projection and work out what you can
realistically afford to pay and when you can afford to make payments. That
way, you can have a plan ready to take to your creditors, and they can see that
you are serious about the plan and about making payments to meet your
debts.”
“More than anything creditors want you to ‘make good on your debts’ (pay
them), it is easier for them than having to recover the debt through an agency
or the courts, but they are not likely to accept any changes to the previously
agreed trade terms unless you have a clear plan in place.”
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Now Is Not The Time For
Handshake Deals
“If you can agree on a payment plan or changed terms, you must get them
confirmed in writing. A handshake or verbal agreement is not good enough in
such circumstances, you have changed the term of trade with a creditor, so it
must be written down,” says Bruce.
“A handshake or verbal deal may not be remembered the same way but both
parties if there is a dispute or one of the businesses goes into liquidation!”

“If you can agree on a
payment plan or
changed terms, you
must get them
confirmed in writing. A
handshake or verbal
agreement is not good
enough in such
circumstances, you
have changed the term
of trade with a creditor,
so it must be written
down.”

What practical advice do you have for managing leases, rents, finance and
other recurring bills?

Bruce believes that it is a similar challenge to the first question, “As a business
owner you must work out what you can afford, put together a plan and be
proactive with your creditor. The longer you leave the issue, the worse it will
become. So early action is key.”
“If we think about rents for the moment; there is not going to be a lot of
competition in the market for office or retail space. So, it makes no sense for a
landlord to be inflexible – they will simply end up with vacancies in a market
where nobody is signing leases.”
“What you can negotiate will be depending on the goodwill that you have with
the people and businesses you owe money to. For example, if you are already
behind on your rent, the conversation will be far more complicated than if you
are up to date and a model tenant.”
“Be realistic, show a genuine commitment and demonstrate your willingness to
pay, and as stated earlier, get any changes to your agreements in writing. The
old saying about a verbal contract not being worth the paper it is written on is
absolutely true,” says Bruce.
How do I put on a PPSR, why, and why would I pay someone to do it?
“Ok, so the PPSR is a scheme where you can register a retained interest in
goods that you are supplying to a client. This means that if your customer
doesn’t pay, or goes broke, you are in the best position to get your goods, or
their value, back – effectively you are placed within the list of creditors that an
administrator would look to payout.”
“There is an online registry for business owners, and while the online forms are
great, they are not the easiest to complete or understand. It is possible to tie
yourself in knots with legal mumbo jumbo, think you’ve done the right thing and
unintentionally stuffed it up. “
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Now Is Not The Time For
Handshake Deals
“My recommendation would be to consult a professional who can help you to complete any registrations in the right way. By
doing so, if the worst happens to a debtor’s business, then you have the best chance of getting back some of what you are
owed or your goods returned to you,” says Bruce.
What are my options if I have supply issues and I am struggling to meet my commitments under contract?
Business owners do have options available to them says Bruce, but it all starts with communication. “In business, the vast
majority of us try to be fair and reasonable, and we hope that those values are returned when we are in trouble. If you think
this is the case with your business and your clients, then a conversation with written follow-up agreeing new terms of trade can
be enough to take the pressure off.”
“However, that is not always the case, so I would advise any business owner in this situation to get specialist legal help.
“As has been referenced in other blogs, ‘Force Majeure and Frustrated Contracts’, ‘Safe Harbour’ are terms being commonly
used and are complex legal frameworks that business owners should not attempt navigate on their own.”
“It is possible to negotiate variations, to protect your business and your assets, and to come out the other side, but you need a
plan to do so. And now is not the time to try and be a legal or contracts expert, unless you are a professional in that area.
“If you are having trouble meeting your contractual obligations, consult a professional as soon as possible. They will be able to
review your contracts, identify and understand clauses and terms and then be ready to take action as required to support your
business,” says Bruce.
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Business Hibernation; 3 Stark Options For
Business Owners
Government strategy for managing the business impacts of

Is Hibernating your
business to survive the
COVID-19 pandemic
realistic? According to
John Morgan and Chris
Baskerville three tough
choices must be faced

COVID-19 is to build a bridge helping as many businesses to
reach the other side, with as much of the family wealth and
business intact as is possible. We asked John Morgan and Chris
Baskerville of the Insolve Panel what the best strategies to
consider now are, so you can set out your plan for the next 6
months.
Hibernation
Can the government effectively shut the economy for a period and
kickstart it when ready? There is no doubt that this is a risky strategy,
but it fits perfectly with the bridge-building example.
John Morgan says “I think this will be a formal measure announced by the
government. With the business packages announced to date, the freeze on
evictions, relief for landlords and tenants as well as a likely wage guarantee,
the government hopes it can stop and start the economy.”
John’s key advice, as always, don’t wait for the Government to catch up.
Business owners must be getting their house in order so that if a mandated
hibernation comes, you can make it across the bridge.” John says he is already
working with businesses that were thriving and successful only weeks ago,
who are now putting up the shutters.
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Business Hibernation; 3 Stark Options For
Business Owners

A business owner
needs to have a
thorough understanding
of:
• Their cashflow
• Rental agreements
• Creditors and
Obligations
• Outstanding debt
• Staff costs and HR
policies
• Government Stimulus
measures and
packages

According to John Morgan, a business owner needs to have a thorough
understanding of:
• Their cashflow
• Rental agreements
• Creditors and Obligations
• Outstanding debt
• Staff costs and HR policies
• Government Stimulus measures and packages
Restructure
“The only way to get have a chance of surviving a business hibernation is to get
fully prepared before your own, or a government forced lockdown. It is vital that
business owners seek professional legal and financial advice as soon as they
can so they can be confident that they can hibernate and emerge on the other
side.”
For forward-thinking businesses, John says that it could be the right time to
restructure. With the stimulus in place and measures to protect tenants and
borrowers in place, this may be the time to address problems your business
ways facing before the pandemic. Take stock and plan for when the economy
comes back online.”
If a business owner wants to trade on in some form, they have:
• Some limited stimulus cash or rebates to access
• Potential employee wage support through the Job Keeper package
• Safe Harbour provisions and possible formal appointment of an
Administrator
• Potential Lease and debt payment holidays to negotiate
“Business owners should have had a laser focus on their costs; they should
know their debts and obligations. They must get advice, and understand Safe
Harbour, and also consider if Voluntary Administration and a special type of
Deed of Company Arrangement (DOCA) is necessary.
Businesses will have some (limited) stimulus cash, loan and rent holidays they
can access. And in some instances, a rent-free period for the length of the
crisis. It is the perfect time to plan, to look at your operation and to make
improvements for the long-term health of your business.”
And once the formal structure is cleaned up, what about the future? “For
example, you may decide that enforced working from home has been
successful – that staff are happier and more productive – and choose to make
the policy permanent. This may mean a reduction in rent as you reduce office
size and make use of cloud technology to drive efficiency.”
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Business Hibernation; 3 Stark Options For
Business Owners
Close up – but do it for the right reasons!
“Do not be bullied into liquidation by unscrupulous consultants” says Chris Baskerville.
“In ordinary times, if you act early, often liquidation is not the only option facing a Director, and in my experience, there are
other avenues that can be explored before you’re faced with shutting up shop.
“Given the government’s stimulus packages, pressure on landlords about rent and eviction, changes to insolvency regulations
and more, it is vital that directors talk to people like us, specialists who are experienced in turnaround and recovery and not
just liquidation.”
That said, Chris is realistic. Many businesses will not survive. Chris continues “the emergency measures in place are unlikely
to save a business that was failing before Coronavirus COVID-19 impacted the economy”.
“If you have a business that was in freefall before Coronavirus, then it is unlikely that emergency relief will save it, and you
shouldn’t expect a government bailout to do so. In this case, work with a professional to undertake an orderly exit while the
relief for directors is in place.”
(Article supplied by Insolve.com.au)
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Creditor’s Credit Crunch –What Options Do
Creditors Have?
Much is being made of the various state and federal stimulus

The government
seems to be helping
everyone with
handouts and relief.
But, what options do
creditors have when
owed money?
We asked Bill Cotter
and Bruce Passetti for
their insights.

packages, some aimed at households, such as Monday’s
JobKeeper package. Others are aimed at building a bridge that
businesses can cross to survive the severe economic impacts of
the COVID-19 pandemic.
The strategy to survival through the pandemic relies on several things. The
hibernating of parts of the economy for a period of time and kick starting as
many businesses as possible is central to it. But what does this mean for
businesses owed money, and businesses who support debt recovery and
collection?
The government has been rightly worried about people and businesses who
owe money but have no income – but what about the groups they owe money
to, the creditors? We spoke with three experts who gave us their insights.

It is going to be tough
Bill Cotter is a Registerd Liquator and Bankruptcy Trustee as well as joint
managing partner of Robson Cotter Insolvency Group and he is a member of
the Insolve Panel. Bill shared his insights with us. “The focus of the
government so far has been on keeping businesses trading, and this means a
lot of changes for businesses who need to recover a debt.”

This article was first published in conjunction with Creditorwatch
https://creditorwatch.com.au/blog/covid-19-what-options-do-creditors-have/
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Creditor’s Credit Crunch –What Options Do
Creditors Have?
“We have seen the response period to creditor petitions and bankruptcy notices
extended to six months and the minimum debt requirements to pursue
liquidation raised to $20,000.”

“Their own cash flow
will take a hit as a
result of these
measures and will need
to be allowed for, albeit
the overarching
intention and
justification for the
steps is clear, it will not
minimise the pain that
they will face.”
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In discussions with creditors and businesses across Australia, Bill is under no
illusions about how tough it will be for companies with large outstanding debts,
“Businesses with substantial outstanding debts or those that work to collect
debts will have very tough times ahead.”
“Their own cash flow will take a hit as a result of these measures and will need
to be allowed for, albeit the overarching intention and justification for the steps
is clear, it will not minimise the pain that they will face.”
With courts closed or cases delayed there will also be impacts for creditors
reliant on the process of law, “For businesses that do not have statutory
demands or actions already in hand, there will be limited recourse for the next
six months. In addition, with courts not sitting there will be delays to hearings
and decisions on matters already in the justice system.”
Take Charge Of The Situation
Bruce Passetti is a solicitor, principal of Stratos Legal and a member of
thesolvers.com.au. Bruce suggested three options:
•

Get secured and check your T&Cs – If you are still trading on terms with
the debtor, you might be able to put on a PPSR charge or otherwise take
security on what you have sold on those terms. What’s in your T&C’s (such
as obtaining Personal Guarantees) will determine what you can do to help
secure yourself. Does the fine print allow you to put register an interest over
the Director’s house? Check what rights the lawyers might have put in ages
ago, and you’d never had to use. By securing what you can, you can
become a ‘secured creditor’ and rank ahead of others who do not have
those safeguards in place.

•

Issue Proceedings and get Judgement ready for when things pick up –
Bruce says in most jurisdictions ”You can still pay the legal fees, and seek
judgment for your debt but getting beyond that you will have to wait in most
cases”. The government has introduced extensions for compliance with a
number of enforcement tools but there are still some avenues available to
creditors to get paid or get secured. The trouble is that things are still
changing and settling down, so get advice as to your options. Just one
example is that the bailiffs or sheriffs in many jurisdictions are suspending
their collection activities for several months.
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Creditor’s Credit Crunch –What Options Do
Creditors Have?
•

Give time, take security – If you don’t have the great terms and conditions you can fall back on in option 1 to be a secured
creditor, think about a ‘Deed of Forbearance’. Basically say to the debtor, “we won’t chase you for X months, you can then
pay the debt off over at an agreed rate but in return you agree to us registering on the PPSR and getting security on assets”
and so on.” It is so important to get these arrangements in a proper legal form so that there is not confusion later. There
are specialist insolvency law firms who can provide you with a template Deed you can then fill in yourself. Try for a
Director’s guarantee”.

Bruce says he is seeing bank and non-bank finance still available for good businesses facing a cashflow crunch right at the
moment. What they want to see are accurate financials and pro-active business owners.
Exposed Industries Should Seek Professional Help and a Safe Harbour
Ginette Muller, Partner of Hall Chadwick and member of the Insolve Panel says that the Government has assisted greatly by
giving every director in Australia Safe Harbour for 6 months but that this only protects them against insolvent
trading. “Businesses need to be proactive – get themselves into proper Safe Harbour so they are protected against more than
just insolvent trading.” Now is a very good time to be looking at how to come out the other side. The Prime Minister is
advocating for deals to be done with all creditors, not just banks and landlords. This could all be done as part of a
restructuring arrangement and businesses need to think about how they do this.
“Safe Harbour is a strategy that a business can turn to, but there are conditions. The business owner must have their accounts
and records in order, get expert help from a professional, determine if the organisation is viable and then develop and
implement a restructuring plan.”
“This strategy provides directors with time to take stock. You can negotiate with suppliers, engage with customers, refinance
debts, diversify service offerings, target new markets, reassess fixed costs and plan a way to ride out the storm.”
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Three Things Your Business Must Do To
Reduce Impact Of Coronavirus
Thesolvers.com.au members John Morgan and Chris Baskerville

Business in the
accommodation,
hospitality, transport,
logistics and education
sectors, along with
those dependent on
exports and imports to
and from China, are
starting to feel the
economic impacts of
Coronavirus.
Chris Baskerville and
John Morgan take us
through the issues.
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explain 3 things you must do reduce the impact of Coronavirus.
And explain what Force Majeure is and if it as painful as it
sounds?
Business in the accommodation, hospitality, transport, logistics and education
sectors, along with those dependent on exports and imports to and from China,
are starting to feel the economic impacts of Coronavirus. According to Insolve
Panel members Chris Baskerville and John Morgan, there are three things that
businesses must do immediately to stand the best chance of survival.
1. Have a Conversation
•Quoting the immortal words of the great Winston Churchill, Chris Baskerville
says action is vital, “One ought never to turn one’s back on a threatened
danger and try to run away from it. If you do that, you will double the danger.
But if you meet it promptly and without flinching, you will reduce the danger by
half.”
According to Chris, the first thing that business owners need to do is have a
conversation. “If you are facing a major issue or think one is approaching, then
you need to get on the front foot and start talking to your clients, suppliers,
creditors and debtors. In many instances, you can act early and agree on
strategies to minimise the impacts of a downturn.”
“But if you leave it too late, and allow pressure to build, having a conversation
can be next to impossible and not usually well-received. So, get on the phone,
talk through the situation and put forward realistic plans to address the issue.
Ignoring it will not make it go away.”
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Three Things Your Business Must Do To
Reduce Impact Of Coronavirus
“It is even possible to have a discussion with banks and the ATO about debt
and to reach agreements to take the pressure off meeting payments, but you
have to have that conversation before the issue gets out of hand,” said Chris.

“In a 1959 speech,
John F. Kennedy
famously said: “When
written in Chinese, the
word ‘crisis’ is
composed of two
characters—one
represents danger, and
one represents
opportunity.

•John Morgan agreed, adding “Business owners don’t understand that you can
have a conversation with the ATO about tax debt and reach an agreement –
that means you don’t have to close your doors. You can also work with
advisors to reassess and refinance your tax debt and other loans.”
“Both strategies work and can help businesses survive. But doing nothing and
ignoring the problem will not make it go away. Burying your head in the sand
will not take away the sleepless nights and will only multiply the problems that
may be coming down the line,” said John.
2. Diversify Supply and Customer Base
According to Chris “One of the mistakes a business makes is being too
wrapped up in one market, too reliant on one customer or dependent upon a
single supplier. When things go wrong, it can be devastating.”
A lack of options in a supply chain will impact businesses says Chris, “Many
businesses will operate with a single supplier because it provides an economy
of scale and is easier than dealing with multiple companies. That’s great as
long as supply is guaranteed but is disastrous when a supplier cannot meet
their obligations, and you don’t have a product to sell or access to resources
and materials.”
“It is important to look at your supply chain, to think about splitting sourcing to
local and overseas markets and eliminating risk from your business. It may cost
a little bit more, but it will be a smarter approach in the long run,” said Chris.
In a 1959 speech, John F. Kennedy famously said: “When written in Chinese,
the word ‘crisis’ is composed of two characters—one represents danger, and
one represents opportunity.” Although not an entirely accurate translation, John
Morgan wholeheartedly agrees with the sentiment. “If businesses are smart,
they will look at growing their business in uncertain times, because there are
opportunities out there.”

“For example, there will be money thrown at tourism campaigns by state and
federal governments, with Queensland government announcing a $27 million
plan [1] to kickstart tourism from New South Wales and Victoria.”
“If I am in the tourism sector, I should start to align my marketing to take
advantage of the increased activity and the fact that many Aussie families will
holiday at home [once restrictions are lifted] rather than heading overseas.”

The Business Pandemic Playbook
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Reduce Impact Of Coronavirus
“However, businesses need to be strategic about how they grow, and I’d recommend working with advisors who can help you
to quickly build a strategy and deliver the tactics needed to get to where you want to go,” said John.
3. Understand the Law and Your Contracts
Chris says “When businesses are under stress, the default position many adopt is to try and get out of a contract. Business
owners must understand the contract terms and what is and is not appropriate so that they can protect themselves.”
A recent report in The Economist [2], showed some Chinese firms using obscure legal clauses to try to avoid contractual
penalties, including elements such as ‘force majeure’. According to the article, ‘force majeure’ is not recognised in all legal
systems, (in civil-law systems like that of China it can be). The article outlines that it is not a standard part of common-law, like
the English and Australian systems but can be considered if a clause exists in the contract.
Solicitor Dean Alexander believes the trend could turn into a legal pandemic. “We are hearing a lot of business attempting to
use terms such as ‘force majeure’, which has opinion divided as to whether it can be claimed, with ‘contract frustration’ being a
more accurate legal provision.”
“A ‘force majeure’ or act of God, is a contract clause that relieves parties from performing their contractual obligations when
events beyond their control arise. In simple terms, a ‘force majeure’ would be a tornado that destroys a factory so that a
product cannot be produced.”
“In Australia, we might say that business may have a ‘frustrated contract’, one that following agreement and without fault of
either party cannot be performed due to unforeseen events. In the case of Coronavirus, an example would be if a workforce in
a factory is unable to attend work because of quarantine, and as a result, the contract cannot be fulfilled.”

“Therefore, it is critical that company directors know and understand their contract terms and the legal jurisdiction in which the
contract will be applied. To do that they should obtain legal advice to fully understand the options that they and their suppliers
or customers have, “said Dean.
As panic spreads about Coronavirus, company directors and businesses with cool heads and smart advice will prevail. If the
business does need to close, this needs to be done in an orderly and legal fashion. Insolve’s panel supports business
experiencing trading difficulties and can advise on legal, debt, and suggest financial and diversification strategies to help
mitigate the impact of a downturn associated with Coronavirus.
[1] https://www.brisbanetimes.com.au/politics/queensland/coronavirus-tourism-rescue-package-as-queenslanders-remain-inquarantine-20200218-p541tf.html
[2] https://www.economist.com/business/2020/02/20/chinese-firms-use-obscure-legal-tactics-to-stem-virus-losses
(Article supplied Insolve.com.au)
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Preference Payments Can Threaten Your
Business, So What Are They And How Can
The PPSR Help?
If you’re in business supplying goods or services to customers, it’s

Bill Cotter, Stephen
James and Bruce
Pasetti discuss the
challenges facing
business in the
accommodation,
hospitality, transport,
logistics and education
sectors, along with
those dependent on
exports and imports to
and from China, as a
result of COVID-19.

vital you understand Preference Payments, the implications
of the Personal Properties Security Act and how
the PPSR (when correctly applied) can help.
Why? Because The Act applies to all businesses, including yours,
and the risks are growing. And because the implications if you do
nothing are serious (in extreme cases taking critical cash flow and
causing your own business fail).
So people are asking questions and it is important to know the answers before
you get a letter in the mail from the liquidator! We posed the questions to
Insolve members Bill Cotter and Stephen James, and Bruce Pasetti of
thesolvers.com.au. Read on to find out how to take action to help protect your
business.

(This article was first published on 14 December 2019 by Insolve.com.au)
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Preference Payments Can Threaten Your
Business, So What Are They And How Can
The PPSR Help?
What is a Preference Payment?
It’s a payment (or payments) made by an insolvent company to an unsecured creditor thereby causing disadvantage to the
remaining unpaid creditors. Effectively that payment means others miss out on a ‘fair’ share. Bruce Pasetti explains that a
payment qualifies if:
• a reasonable person in the creditor’s shoes should have suspected insolvency.
• it was made within 6 months of the company liquidating, or 4-10 years prior to the liquidation if the payment was made to a
‘related party’.
Note that a related party refers not only to the director’s family but can mean other businesses in the same group of
companies who have received money.

Bruce says this in not news, “it has been part of the law since 1524!” Stephen James adds that, “a preference claim can only
be pursued by a liquidator, so for the payment recipient to be at risk, the payer company has to be in liquidation”.
Bill Cotter refers to media reports about a growing argument for changing the law. “It seems odd,” he says, “to punish firms
that have clawed back money they’re owed simply because they have good credit and collection policies.” For the time being,
however, says Bill, “the rules above remain part of the insolvency landscape”.
What are Priority Creditors?
A Secured (or Priority) Creditor is one that has a security on the item – registered with the PPSR. It allows the creditor to sell
the property to satisfy their debt.
Section 556 of the Corporations Act lists the order in which a liquidator must pay out money. Secured Creditors and
employees are considered preferred (priority) creditors.
What is a Voidable Transaction? How would it differ from Preference Payments?
Stephen James explains that a voidable transaction is industry jargon for a number of recovery tools available to a liquidator
under Part 5.7B of the Corporations Act. These tools are variations on a theme – they all aim to deal with payments made to
creditors by an insolvent company that disadvantage other creditors.
Stephen lists recovery actions as including: unfair preferences, uncommercial transactions, unfair loans and unreasonable
director related transactions.
What should I do if I get a letter saying I have received a Preference Payment?
Consult a lawyer who specialises in the laws of insolvency to develop a strategy for you – Bruce Pasetti is one such lawyer.
Make sure you agree a fixed fee. You can then make informed decisions.
How to avoid Preference Payments
Secured Creditors are not impacted by Preference Claims. Get your terms and conditions tightened up and be in the practice
of registering on the PPSR before giving credit or accepting payment on terms.
But be aware, it’s vital to get your PPSR registration absolutely accurate and correct. You must invest time in it, or alternatively
engage a specialist. An incorrect registration is useless if defeated by the liquidator, because your entire investment is very
likely to be lost.
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Preference Payments Can Threaten Your
Business, So What Are They And How Can
The PPSR Help?
Stephen’s advice is to be aware that a liquidator’s attention is drawn to transactions where pressure for payment has been
applied and/or there are lengthy communication exchanges relating to the outstanding debt.
To minimise the risk of exposure to Preference Payments claims by a liquidator, business owners should consider the
following when chasing outstanding debts:
1. Follow a standard debt collection process previously communicated to the customer.
2. Keep written communication to a minimum.
3. Enter instalment arrangements early
4. Don’t accept round figure payments from debtors. Instead have specific invoice amounts paid.
It is important to note that cash is king in any business and none of these suggestions should deter a business owner from
pursuing overdue debts.
How can creditors fight a preference claim?
Bruce and Stephen recommend taking early advice. Says Stephen, ‘if you have taken early advice you will know whether you
should stand and fight, or fold. Dealing early is usually best’.
How far back in time can the liquidator look to recover a preferential payment?
Six months for regular creditors, says Stephen. For related parties Bruce says it can be up to 10 years.
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Useful Resources
Links to external resources are included for the assistance of business owners and
not for a commercial purpose. Copyright and fair use of those resources is not
claimed by thesolvers.com.au and thesolvers.com.au is not responsible for the
accuracy of the information they provide.

Register for our next
E-Book
Our next e-book will
focus on what to do
when hibernation is
over and how best to
prepare your business
for that time.
Because it will come,
and you will need to be
ready.
Contact us to suggest
topics that you want
our experts to cover.
The Business Pandemic Playbook

From stimulus packages to tax relief, what is there for your
business?
Follow the links below to find out what is available and talk to
your legal or accounting professional – or a member of the
Solvers Panel – to work our what applies to you and your
business.
Australian Government COVID-19 App for iOS and Android
https://www.health.gov.au/resources/apps-and-tools/coronavirusaustralia-app
Australian Government Sites
https://www.ato.gov.au/General/COVID-19/
https://www.servicesaustralia.gov.au/individuals/subjects/affectedcoronavirus-covid-19
New Zealand Government Sites
https://www.business.govt.nz/covid-19/
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States
ACT - https://www.covid19.act.gov.au/economic-support/economic-survival-package/supporting-localbusinesses-and-the-economy
New South Wales - https://www.nsw.gov.au/covid-19/businesses-and-employment
Queensland - https://www.business.qld.gov.au/
South Australia - https://business.sa.gov.au/COVID-19-business-information-and-support/Economicresponse-package
Northern Territory - https://nt.gov.au/industry/support-for-business
Tasmania - https://www.business.tas.gov.au/coronavirus_information
Victoria - https://www.business.vic.gov.au/disputes-disasters-and-succession-planning/illness-andbusiness-management-plan/coronavirus-business-support
Western Australia - https://www.wa.gov.au/organisation/department-of-the-premier-and-cabinet/covid19-coronavirus-business-and-industry-advice
The Business Pandemic Playbook
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Thesolvers.com.au is a
specialised group of
likeminded but
independent
professionals and
business advisers. Each
member brings a wealth
of business knowledge.
To be a member of
thesolvers.com.au you
must be invited by a
fellow member who can
vouch for the quality of
your work over a long
period of time.

Practical Business Advice
business advisory services
Thesolvers.com.au
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1300 659 700
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